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INTRODUCTION
If/When/How recognizes that most law school courses are not applying an intersectional, reproductive justice lens to
complex issues. To address this gap, our issue briefs and primers are designed to illustrate how law and policies
disparately impact individuals and communities. If/When/How is committed to transforming legal education by
providing students, instructors, and practitioners with the tools and support they need to utilize an intersectional
approach.
If/When/How, formerly Law Students for Reproductive Justice, trains, networks, and mobilizes law students and
legal professionals to work within and beyond the legal system to champion reproductive justice. We work in
partnership with local organizations and national movements to ensure all people have the ability to decide if, when,
and how to create and sustain a family.

ESTABLISHMENT OF PREGNANT WOMEN’S EMPLOYMENT RIGHTS
In 1974, the Supreme Court ruled in Geduldig v. Aiello that a state insurance program that denied benefits to pregnant
women by excluding pregnancy from a list of “compensable disabilities” did not violate the Equal Protection Clause
of the Fourteenth Amendment.1 Applying a “rational basis” level of review, instead of the “intermediate scrutiny”
standard normally applied to gender discrimination, the Court found that the exclusion of pregnancy was not a “mere
pretext designed to effect an invidious discrimination” against women.2
The Geduldig ruling was effectively overturned by the Pregnancy Discrimination Act (“PDA”), which amended Title VII
of the 1964 Civil Rights Act.3 Passed in 1978, the PDA requires insurance providers to cover expenses for pregnancyrelated conditions on the same basis as costs for all other medical conditions.4 The PDA also prohibits discrimination
against pregnant women in hiring, availability of pregnancy-related work absences, and offering of fringe benefits.5
An employer’s policy prohibiting women from working with lead-based chemicals was held unconstitutional in
International Union, UAW v. Johnson Controls.6 The Court held that the PDA forbids “sex-specific fetal-protection
policies”7 and established that employers cannot discriminate against women based on the “potential for pregnancy”
in order to protect possible fetuses. 8
The Family and Medical Leave Act (“FMLA”), enacted in 1993, requires covered employers to grant women who have
just given birth up to twelve weeks of unpaid, job-protected leave in a twelve-month period; the FMLA also requires
that health benefits be maintained during this time.9
Attempts were made to pass the federal Pregnant Workers Fairness Act (“PWFA”), introduced in May 2012 and
reintroduced June 2015.10 That bill would have required employers to enact reasonable accommodations for women
who have limitations due to pregnancy, childbirth, or related medical conditions, unless doing so would place undue
hardship upon the employer.11 Employers would be barred from discriminating against employees who require
accommodation. The PWFA would also prevent employers from unilaterally making changes to a pregnant woman’s
work without her knowledge, consent, or request.12 Finally, the PFWA would prohibit employers from forcing a woman
to take unpaid or paid leave when another accommodation is available to her and she wishes to continue to work.
However, the PWFA was not passed during the 2015-2016 Congressional session.13
In 2016, Colorado passed its Pregnant Workers Fairness Act, which requires employers to accommodate medical
conditions and limitations stemming from pregnancy that may not separately qualify as disabilities under the
Americans with Disabilities Act.14
In May 2017, a related bill, Promoting Healthy Outcomes for Pregnant Women and Infants, was signed into law in
Washington state.15 This law makes it an “unfair practice for any employer to . . . fail or refuse to make reasonable
accommodation for an employee for pregnancy, unless the employer can demonstrate that doing so would impose an
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undue hardship . . . and deny employment opportunities to an otherwise qualified employee if the denial is based on
the employer’s need to make reasonable accommodation . . .”16

COERCED STERILIZATIONS AND EUGENICS IN THE U.S.
Eugenics is the study or belief that the human species can be improved by discouraging reproduction among people
having genetic defects or presumed to have inheritable traits that are undesirable, and encouraging reproduction
among those that have so-called inheritable desirable traits.17
In the early twentieth century, twenty-nine states in the U.S. enacted compulsory sterilization laws, and a majority
still had such laws through 1956.18 In 1927, sterilization laws were upheld by the Supreme Court in Buck v. Bell.19
There, the Court upheld a Virginia law permitting the state to sterilize people in prison or other institutions when it
deemed sterilization to be in society’s or the person’s best interests.20 The Court reasoned that compulsory
sterilization is comparable to compulsory vaccination laws21 and did not address forced sterilization as an action of
police power, a violation of due process rights, or an absence of informed consent.22
The rate of eugenic sterilizations increased dramatically after Buck v. Bell,23 and in that period, sterilizations were
performed on many more institutionalized women than men.24 By 1961, 61% of the 62,162 total eugenic sterilizations
in the United States were performed on women.25 Men and women were forcibly sterilized for different reasons.26
While men were sterilized to punish criminal behavior and treat aggression,27 women were sterilized for “violating
social and sexual norms,” and to control their reproductive capacity.28
Throughout the 1960s and 1970s, federally funded programs were used to coercively sterilize thousands of black
women.29 Women were threatened with termination of benefits and denial of medical care if they did not provide
consent for sterilization procedures.30 The victims of coerced sterilization come disproportionately from traditionally
marginalized segments of the population, particularly people of color31 and people with disabilities.32
More than 25% of Native American women and 10% of Native American men were sterilized during the 1970s.33 For
many small Native American tribes, sometimes all of the Native American women would be sterilized.34 In 1973, the
Department of Health, Education, and Welfare issued regulations requiring informed consent for sterilization.35
However, Indian Health Services did not ensure compliance with this policy.36 These procedures were often
conducted under false pretenses and misinformation.37 Consent forms would not be in the woman’s language,
welfare benefits would be threatened, or women were led to believe they were consenting to a different medical
procedure.38
In 2013, after a ten-year deliberation process, North Carolina became the first state to offer monetary compensation
to the surviving victims of its eugenic sterilization program, designating $10 million to be divided among victims who
come forward.39 The North Carolina compulsory sterilization program lasted from 1929 until 1974 and sterilized
approximately 7,600 people under the authority of the North Carolina Eugenics Board.40 Virginia passed a similar
measure in 2015.41
In 2014, a California state audit report found that at least thirty-nine incarcerated women were illegally sterilized
after being pressured by prison doctors.42 Following that report, California enacted a statute prohibiting forced
sterilizations in prisons.43

UNBORN VICTIMS OF VIOLENCE ACT
The 2004 Unborn Victims of Violence Act (“UVVA”) makes it a separate crime to engage in any of over sixty listed
federal crimes of violence if the crime is committed against a pregnant woman and causes the death of or bodily
injury to an “unborn child.”44 Since the UVVA applies to all stages of prenatal development, it is the first federal law to
recognize a zygote (fertilized egg), an embryo (through week eight of a pregnancy), or a fetus (after week eight) as an
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independent victim of a crime with legal rights distinct from the woman who has been harmed by a violent criminal
act.45 The UVVA was originally drafted in part by the National Right to Life Committee46 and was introduced by the
anti-choice Rep. Melissa Hart (R-PA).47
Pro-choice advocates assert that violent crimes against pregnant women can be assigned harsher sentences without
undermining the legal foundation of reproductive freedom.48 Fetal protection legislation such as the UVVA can
seriously undermine a woman’s right to choose to have an abortion or even use some forms of contraception.49

STATE FETAL HOMICIDE STATUTES
The legislative debate over fetal homicide laws has been long and is ongoing.50 Fetal homicide laws refer to a range of
laws that specifically criminalize acts that cause the death of a pregnant woman’s fetus by either increasing the
criminal penalties for violent acts against pregnant women or defining the fetus as a separate person and victim in
the crime. Although very much in flux, currently, at least 40 states have fetal homicide laws—39 are statutory and
one (MA) is case law.51 Twenty-three states have fetal homicide laws that apply to the earliest stages of pregnancy
(“any state of gestation,” “conception,” “fertilization,” or “post-fertilization”), indicating an expansion of fetal and
embryonic rights.52 These laws raise the same legal issues implicated by the UVVA. Fetal homicide laws “encourage
state actors to treat eggs, embryos, and fetuses as if they are legally separate from the pregnant woman.”53
Therefore, these statutes can be used as the basis for states to interfere with and punish women who, for example,
postpone or refuse a caesarean section and subsequently suffer a stillbirth or who have a miscarriage that the state
deems to be her fault.54 A 2013 study found 413 cases where laws against fetal homicide or harm were used to arrest
and prosecute women, or subject them to unwanted medical intervention.55 Additionally, while most fetal homicide
statutes make explicit exceptions for abortions, opponents argue that these exceptions are “confounded by defining
a fetus as a separate person.”56
In April 2014, the Minnesota legislature passed a measure allowing individuals to be prosecuted for causing injury or
death to a fetus while driving negligently or under the influence.57 The law does not exempt the pregnant woman from
prosecution.
In early 2014, the Tennessee legislature approved and enacted an amendment to the state’s fetal homicide statute
that would allow the state to charge women with aggravated assault if they have pregnancy complications after using
illegal drugs.58 This law expired on July 1, 2016.59 (More on this below).
Alabama and Georgia have statutes criminalizing causing injury or death to fetuses at any point of development.60
In New Hampshire, which has previously had no fetal homicide laws on the books, the House passed a fetal homicide
bill in June 2017 that would consider a fetus a potential victim after twenty weeks.61 However, the law was written in
such a way to inadvertently allow a pregnant woman to commit murder without consequences; lawmakers have
vowed to rewrite the law.62
In 2011, Georgia legislators introduced HB 1, which would criminalize miscarriages and make abortion completely
illegal in Georgia.63 Under this bill, women who miscarry could be charged “prenatal murder” if they cannot prove that
there was “no human involvement whatsoever in the causation” of their miscarriage.64 There was no clarification as
to what “human involvement” actually entails.65 Both miscarriages and abortions would be felonies, punishable by
life in prison or death.66 The bill died in the Georgia Assembly in 2011.
In 2010, the Utah Legislature passed a bill that allows the state to charge a woman with criminal homicide for
inducing a miscarriage or obtaining an illegal abortion.67 The bill criminalized any “reckless” actions taken by a
pregnant woman to induce a miscarriage or cause an abortion outside of a physician’s care with penalties of up to life
in prison.68 The Governor vetoed this bill, but signed a similar bill into law on March 8, 2010 that changed the
standard for criminal behavior from “reckless” behavior to “knowingly or intentionally” seeking to cause a
miscarriage.69
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In addition to state statutes, several instances of case law address fetal homicide:
In June 2015, Kenlissa Jones of Georgia was charged with murder after she ended her pregnancy at five and a half
months by taking Cytotec (misoprostol) pills that she ordered from Canada. Later, the District Attorney dropped the
murder charges on grounds that Georgia law does not permit the prosecution of a woman for the termination of her
own pregnancy.70
In April 2015, Purvi Patel was sentenced to twenty years in prison under Indiana’s feticide laws.71 Prosecutors argued
that Patel consumed abortifacient pills she purchased over the internet in order to induce miscarriage. However,
doctors failed to find drugs in Patel’s blood work when she admitted herself to the hospital.72 The Indiana Court of
Appeals overturned Patel’s feticide conviction in July 2016, saying that the state’s law was not intended to be used
“to prosecute women for their own abortions.”73
In 2011, Bei Bei Shuai, an immigrant from China, was charged with murder and attempted feticide in Indiana. 74 As
part of a suicide attempt, Shuai had ingested rat-poison while thirty-three weeks pregnant.75 Although Indiana’s laws
were intended to protect pregnant women from third-party violence, Shuai was treated as a third party to her own
pregnancy. In addition, her suicide attempt was viewed as a crime rather than a mental health issue.76 Shuai was
incarcerated from March 2011 to May 2012,77 and in 2013, she plead guilty to the lesser charge of misdemeanor
criminal recklessness and was sentenced to time served.78 Later, a judge made several evidentiary rulings, which
revealed that the autopsy on Shuai’s baby did not consider potential causes of death aside from the rat poison. 79 As a
result, the prosecution dropped the murder and feticide charges. The Shuai case drew extensive international
attention,80 and over eighty organizations filed amicus briefs on Shuai’s behalf,81 some contending that prosecution
of pregnant people for attempted suicide and drug use is counterproductive and unjust.82
In another case, this time in Iowa, Christine Taylor, a mother of two and pregnant with her third, was charged with
feticide for falling down the stairs.83 However, the charges were eventually dropped because the doctor confirmed
that she was in her second trimester, as opposed to the “criminal” third trimester.84
Additionally, some fetal homicide laws may be interpreted to apply to the behavior of a pregnant person during
pregnancy, such as smoking, drinking, or ingesting drugs.85

PHYSICIAN-ONLY LAWS*
Physician-only laws require abortions to be performed by a physician.86 Thirty-nine states require an abortion to be
performed by a licensed physician, 18 states require an abortion to be performed in a hospital after a specified point
in the pregnancy, and 18 states require the involvement of a second physician after a specified point.87 Although
well-intentioned, these laws pose numerous threats to those who seek access to abortions. First, when physicians
are the only health providers permitted to provide medication for abortion (as opposed to nurses or other health
assistants), a pregnant person may have to delay abortion care for long periods of time or travel long distances to
visit a clinic with a licensed physician.88 Furthermore, prosecutors have attempted to charge people who self-induce
abortions with the violation of state physician-only statutes. 89
For instance, in 2012, Jennie Linn McCormack of Idaho was charged with violating a physician-only statute based on
evidence that she induced her own abortion.90 Ultimately, the case was decided in McCormack’s favor when the
court held that no Supreme Court precedent recognizes or suggests that third-party criminal liability may extend to
pregnant women who obtain an abortion in a manner inconsistent with state abortion statutes.91
In addition, New York and Delaware have specific statutes that criminalize home abortions performed without a
physician’s supervision.92 Efforts are currently underway to repeal New York’s antiquated pre-Roe laws.93
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MATERNAL HEALTH AND LIVING WILLS
In states that recognize advance health directives, or living wills, 26 states maintain explicit policies that any
advance directive wishes are negated if the person is pregnant.94 Consequently, if a person is in a medical situation
for which she has previously indicated her desire to withdraw treatment, her wishes will be set aside, as lifesustaining treatment cannot be discontinued if there is the presence of a fetus.95 Treatment will be administered to
enable the fetus to be brought to term, even if such treatment is against the advance directive.96
In 2014, a Texas court had to order a hospital to remove a legally dead pregnant patient from life support.97 Marlise
Muñoz had made her wishes clear to her husband and family that she did not want to be “kept alive by machines
under any circumstances,”98 but the Texas Advance Directives Act states, “[a] person may not withdraw or withhold
life-sustaining treatment . . . from a pregnant patient.”99The hospital wanted to keep Muñoz on life support until her
fetus could be delivered or died.100 Although the authors of the Texas Advance Directives Act did not mean for the Act
to apply to a dead woman, the hospital argued that the law was meant to “protect the unborn child against the
wishes of a decision maker who would terminate the child’s life.”101 Judge R.H. Wallace, Jr. ruled that the hospital
could not keep a brain-dead woman on life support against her and her family’s wishes.102 Judge Wallace did not rule
on the constitutionality of the Texas law, but instead found that it did not apply to Muñoz because she was
deceased.103

COERCED AND FORCED MEDICAL TREATMENT
According to the American Civil Liberties Union, “[d]octors and hospitals caring for pregnant women sometimes
develop a skewed perspective and determinedly pursue a course they believe best for the fetus even when the
woman carrying the fetus is unwilling to consent to the proposed treatment.”104 Coerced caesarean (c-) sections
provide a common example of this kind of medical treatment.
In 2014, a Florida hospital threatened to report Jennifer Goodall to child-welfare authorities if she withheld consent
to a c-section. 105 Having had three previous c-sections, Goodall preferred vaginal delivery unless a c-section became
necessary.106 The hospital sought a court order to perform a c-section “with or without [Goodall’s] consent.”107 A
federal district judge in Florida denied Goodall’s request for a temporary restraining order preventing the hospital
from carrying out its threats.108 Goodall gave birth to a healthy boy at a different hospital.109
In 1993, T.B. of Illinois refused to undergo a c-section due to religious convictions.110 Although the juvenile court
refused to grant the court-ordered c-section, it appointed an attorney to represent the fetus.111 However, T.B. won
the case and delivered a healthy child.112
In an infamous 1987 case, In Re A.C., a judge ordered a woman to undergo a forced c-section in spite of the woman’s
statement that she didn’t want it and medical testimony that she was unlikely to survive the surgery.113 The baby died
within hours of being delivered, and the woman who had been forced to undergo the surgery died two days later. The
1990 en banc rehearing of In Re A.C. vacated the initial judge’s decision. The Court reasoned that the law cannot
compel a person to submit to such a significant bodily intrusion, simply for the benefit of another.114 As a result, this
case affirmed the right of pregnant people to make decisions on behalf of themselves and their fetuses.115 Since that
time, National Advocates for Pregnant Women documented 30 cases between 1973 and 2005 where courts forced
women to undergo Caesarean operations or other medical procedures without consent.116 In addition, A 1987 study
revealed that 81% of patients subjected to court-ordered c-sections were low-income women of color.117

SUBSTANCE USE AND PREGNANCY
For many years, substance use during pregnancy has incited significant controversy among policymakers. In the
1980s, the so-called “crack baby epidemic” predicted that a generation of children would be damaged for life due to
prenatal exposure to cocaine.118 However, a 2012 study found little evidence of any long-term negative effects in
children whose mothers used cocaine during pregnancy.119 Yet many states continue to enact laws criminalizing a
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fetus’s exposure to certain drugs, including prescribed medications like methadone. A 2003 study published in the
Journal of the American Medical Association found that the criminal prosecution of pregnant people generally falls
into three categories: (1) child endangerment or abuse; (2) illegal drug delivery to a minor; or (3) fetal murder or
manslaughter.120 Drug use by itself is not typically a crime. However, in 2014, Tennessee became the first state to
specifically criminalize drug use during pregnancy with the passage of SB 1391.121 While the law expired in 2016, it
allowed assault or homicide charges to be filed against people who used narcotics while pregnant.122 Even in states
that do not have laws specifically targeting people who use drugs while pregnant, prosecutors have relied instead on
a number of other criminal laws to punish pregnant people who are using or are addicted to drugs.123 Despite
evidence that treatment, rather than penalties, is a significantly more effective policy, 124 and there is no difference
between the health and life outcome of babies whose mothers use cocaine and those who do not,125 people who use
drugs before and during their pregnancies are targeted for criminal sanctions and incarceration.126
Currently, 24 states and the District of Columbia consider substance use during pregnancy to be child abuse and
three consider it grounds for civil commitment.127
•
In Ferguson v. City of Charleston, the U.S. Supreme Court declared a state hospital regulation violated the
Fourth Amendment prohibition against searches without probable cause because it required pregnant
people to be tested for drugs and reported to the police if the test results were positive.128 However, the
ruling only addressed the issue of evidence collection for criminal prosecution of pregnant women, and
remained silent on the more general question of whether such prosecutions are permissible.129
The South Caroline and Alabama Supreme Courts have upheld convictions ruling that a woman’s substance abuse in
pregnancy constitutes criminal child abuse.130
•
In Whitner v. South Carolina, the South Carolina Supreme Court held that a pregnant woman could be
charged with child neglect of a viable fetus for actions taken during pregnancy, a decision that gave law
enforcement leeway to arrest and prosecute pregnant women suffering from substance addictions.131
South Carolina continues to rank first in the U.S. for the number of pregnant people arrested and number
fifty when it comes to funding for drug treatment programs.132
•
Since 2006, Alabama has arrested at least 1,800 pregnant women for the crime of “exposing a child to an
environment”133 where those women come into contact with drugs if they have ingested a controlled
substance at any point in pregnancy.134 These women are charged under the state’s chemical
endangerment laws, which were designed to prevent people from taking children to dangerous locations
such as meth labs.
•
In 2013135 and 2014136, the Alabama Supreme Court upheld the state’s use of the chemical endangerment
laws against drug using and drug addicted pregnant persons, finding the statute’s use of the term “child”
unambiguously includes unborn children.137
•
In 2016, Alabama enacted a measure amending the state laws on child abuse, which excludes from child
abuse statutes instances when a pregnant person lawfully takes non-prescription medication under the
care of a medical provider or lawfully prescribed medication.138
•
In Alabama, lawyers have reported that, as a result of the state’s policies, drug using and addicted people
have chosen to drive to another state to give birth or have undergone high risk labors at home in order to
avoid being imprisoned and losing their children.139
•
Oklahoma District Attorneys may “mak[e] a determination of the appropriate disposition of a case of a
pregnant woman who is abusing or is addicted to drugs or alcohol,” including filing a petition for involuntary
commitment.140
•
In June 2014, Missouri’s governor signed a measure into law allowing the state to terminate the parental
rights of a person who tests positive for, pleads guilty to, or is convicted of using alcohol, cocaine, heroin, or
methamphetamine while pregnant.141
•
In April 2017, the governor of Indiana signed a measure amending Indiana’s child neglect law to include an
infant with neonatal abstinence syndrome or who has any metabolite of a drug or controlled substance in
his or her blood, urine or meconium. The law will go into effect in July 2017.142
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In 23 other states, as well as the District of Columbia, health professionals are required to report pregnant people
whom they suspect of drug or alcohol use.143 In addition, seven other states require health professionals to test for
exposure if drug use is suspected.144
•
In states where newborns are tested and found to have drugs in their system, the doctor is usually required
to report the case to the Department of Children’s Services (“DCS”).145 This practice has led to adverse and
unforeseen consequences, for example, a Tennessee woman who was reported to DCS for receiving doctorordered methadone.146
•
In November 2012, Oklahoma enacted a bill that mandates an investigation by the Department of Human
Services when a newborn baby tests positive for controlled substances.147
•
A Texas appellate court held that drug use during pregnancy is grounds for termination of parental rights
regardless of whether or not the fetus was harmed.148
•
In 2016, the governor of Indiana signed into law a measure prohibiting the results of drug and alcohol
screenings or tests of pregnant persons from being released to law enforcement agencies.149
Nineteen states have created and/or funded substance abuse treatment programs specifically designed for pregnant
women, while twelve others give pregnant women priority access to state funded treatment programs (KY, MD, and
RI have both policies).150 Additionally, IA, KA, MN, and OK “prohibit publicly funded drug treatment programs from
discriminating against pregnant women.”151 However, Pregnant people are routinely turned away from drug
treatment programs, and numerous studies have shown that there are not enough programs tailored to pregnant
people and parents.152
•
Controversial private programs such as Project Prevention, formerly known as CRACK (Children Requiring a
Caring Kommunity), compensate substance-using women in exchange for their agreement to be sterilized
or use long-term birth control.153
•
Though programs such as Project Prevention are privately run, many of their referrals come from publicly
funded jails, hospitals, drug treatment centers, and probation centers.154
•
Opponents of these programs argue that they target predominantly poor women of color, and that the
money funneled into these organizations should instead be used to provide affordable drug treatment
programs for pregnant women and mothers.155
Organizations of health care professionals including the American Congress of Obstetricians and Gynecologists156
take the position that punitive approaches to improving fetal health do not work. The American Medical Association
has also warned that laws and policies criminalizing substance abuse during pregnancy pressure women to forego
prenatal care and doctor’s visits in general in order to avoid jail sentences.157

HIV TRANSMISSION AND PREGNANCY
Thirty states criminalize transmission of HIV.158 While states such as Oklahoma have made an exception for in utero
transmissions,159 no state makes an exception for post-partum transmission.
In May 2009, a U.S. District Court judge extended a HIV positive pregnant woman’s sentence approximately a month
past the federal prosecutor and defense attorney’s recommendation, solely on his belief that keeping her in prison
would best ensure that she would take anti-retroviral medication to reduce chances of in utero HIV transmission.160
In 2008, a Florida woman was charged with felony child neglect for not taking the medical steps involved in
decreasing the chances of transmitting HIV to her son.161
While states have generally avoided making HIV testing mandatory for pregnant people and their babies,162 numerous
laws exist requiring doctors to offer HIV testing to pregnant persons. Six states have introduced similar bills in
2017.163 So far, only New York and Connecticut have enacted programs that impose mandatory tests of the newborn
without parental consent.164
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